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FOR EXAMPLE: _
e The postal service facility in Hawaii whose managers /
thought they had an automatic tank gauge on the tank and g
continuously monitored double-walled suction piping. In
fact, there was no leak detection on the tank or the piping. 7,
The device on the tank was an interstitial monitor with tank i
level measuring capabilities, not an automatic tank gauge /7
with tank testing capabilities. The piping turned out to be
single-walled pressurized piping equipped with a mechani-
cal line leak detector. Neither the piping nor the leak detector
were tested annually.

e The convenience store operator in New Mexico who had
an automatic tank gauge, but never put it in test mode. This
operator also thought he had—and had paid for—line leak
detectors as part of his new installation, but they were con-
spicuously absent at the time of our visit, six months after the
facility had opened for business. He also did not realize that
his piping would need annual testing. - i
e The convenience store in South Carolina that had an elec- : ; Coast to Coast . 0y
tronic line leak detector on its new piping. The leak detector A ... .Controlling USTC,Ieaniup*COSts ey
relentlessly indicated a leak. Believing that the leak detector | . . Es'sen'céi(v)fRe'BVeC A L
was the problem, parts were relentlessly replaced, butan | .~ : ‘ o
independent tightness test to verify the presence of a leak
was never done. At the time of my visit, there were 6 inches

of free product in one of the observation wells .
W continued on page 2
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® The ice cream factory in Texas
whose operator was conducting
annual tightness testing, monthly
inventory control (but, no reconcilia-
tion), and groundwater monitoring
with laboratory analysis of samples
(every 6 months). He simply didn’t
know that he had a double-walled
tank and piping, which meant all he
had to do was inspect the interstitial
space on a monthly basis.
® The unattended retail fuel facility
in Louisiana with grouridwater wells
that were never monitored because,
as the owner pointed out, “there’s no
water in them.” Needless to say, he
hadn’t conducted the required site
assessment for this facility either.
If these people are indeed trying
to comply with the rules, what is
going wrong? Why is it that, in my
estimation, there are relatively few
UST facilities in this country in full
compliance with the leak detection
requirements of the rule?

Joe’s Story

Okay, okay, let’s think about this for
a moment. Let's say I'm a tank
owner. My name’s Joe Citizen and
I've just inherited my uncle’s busi-
ness, a convenience store with USTs.
Among my uncle’s papers I find a
notice from the state environmental
agency that says a leak detection

~...it continues to amaze me

~ how these people, who for
- the most part are making a -
. sincere effort fo be in
_ compliance, fall so far short
. ofthemark.
deadline is upon me. I check the date
and...whoa!...my deadline’s already
passed. I need to get my regulatory
act together fast.

So, I call my regulatory agency
and say, “OK, what do I have to
do?” They mail me some documents:
the state UST regulations, “MUSTs
for USTs”, and “Straight Talk on
Tanks.” “MUSTs for USTs” is quite
readable and tells me that I have to
do something, and lists my options.
“Straight Talk on Tanks” explains
my options in more detail and gives
me helpful advice like shopping
around before I spend my money on
leak detection equipment, but

doesn’t really tell me what I have to
do.

The only document that spells
out exactly what I have to do is the
state rule...and it is very intimidat-
ing. (If you are a regulator, try to
remember what it felt like the first time
you tried to decipher exactly what your
rule was saying. So it stands to reason
that most owner/[operators, are at least
as confused and baffled by the regulatory
format, endless cross-referencing, and
unfamiliar vocabulary as you were.)

While I am pondering what to
do, a salesman knocks on my door.
He wants to sell me an automatic-
do-everything-leak-detection-device-
and-coffee-maker, which, he says,
will get me in total compliance with
the rule and then some. Buying this
thing will cost me the rest of my
inherijtance from my uncle, but I say
I'll think about it. Soon, like Scrooge,
I am visited by a series of ephemeral
salespeople, promising me compli-
ance if [ buy their tank test or auto-
matic tank gauge, and telling me
why their method is my best bet. The
salespeople lead me to believe that
once I buy their device or service,
my leak detection duties are done.

After flipping a few coins and
staring at my coffee grounds, I
decide on the Brand X leak detection
system because the price is right and

I like the color. The person who
installs the system tells me which
button to push to get a printout of
the contents of my tanks. He hands
me an instruction manual and says,
“All you need to know is in here.” I
put the manual into my “in” box ,
where it’s soon buried over by more
urgent matters.

The Inspector Cometh

I've made my investment and figure
I must be in compliance with all the
rules. Until...one day, the UST
inspector arrives. She asks to see my
leak detectjon records. I point to the
box on the wall. She asks, “Where
are your monthly monitoring
records? Where is your certification
of equipment performance? Where
are your inventory records? What
are you doing for leak detection on
your piping? Have you had your line
leak detectors checked lately? I have
no idea what she’s talking about.

She attempts to explain all this to
me, but customers are coming in and
out, my mechanic is asking ques-
tions, the inspector’s communication
skills leave something to be desired,
I'm upset at the leak detection sales-
person for not telling me the whole
story...I'm embarassed and flustered
because I'm apparently not doing
what I'm supposed to do, and I'm
really not in a very good learning
mode.

The inspector is very nice. She
leaves me a copy of the rules which,
she says, tell me everything I have to
do. She says I'll be receiving a letter
warning me of enforcement action
unless I get my act together. To top it
all off, 1 see an article in the local
paper a week later that lists my name
among UST owners who are in viola-
tion of the rules. I feel helpless and
hopeless. How will I ever figure out
what I have to do?

The Answer Please?

Here are three scenarios for how
compliance with UST regulatory
requirements might be achieved:

A) UST OPERATIONS SCHOOL -
Require all UST owner/operators to
go to UST operations school to learn
what needs to be done. In days of old,
when major oil companies owned
and operated their facilities, employ-
ees were required to go to school to
learn things like terminology, how
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things worked, how to keep inven-
tory, how to treat customers, and
how to project the company image.
Only UST operations school gradu-
ates were allowed to manage UST
facilities. (Note: The State of Florida
currently has on the legislative books a
requirement to offer attendance at com-
pliance school as an alternative to paying
a fine for non-compliance. The schools
must be sponsored by non-profit indus-
try organizations. This program has yet
to materialize, but it will be interesting to
see what develops.)

B) SELF ASSESSMENT SHEET -
Provide a concise (1 page) self assess-
ment document listing all the regula-
tory requirements for a given leak
detection method or upgrading strat-
egy. Owner/operators simply refer
to the leak detection method that
applies to their facility. The docu-
ment includes a glossary (perhaps
with pictures) that describes and
shows what things like line leak
detectors, pressurized piping, and
fiberglass tanks look like and how to
identify them.

C) COMPLIANCE INSPECTIONS -
Have regulatory inspectors conduct
on-site compliance inspections that
also serve to provide one-on-one
owner/operator training (more than
one visit is usually required).
Turnover among owner/operators
of course means that this task could
continue indefinitely. Likewise,
turnover among inspection staff
means ongoing new inspector train-
ing. Most significantly, however, is
the simple reality that many state
regulatory agencies lack the re-
sources to do as many inspections as
they’d like.

Right now we are headed down
the path of option C. But, as I gaze
into my crystal ball, I can see that
we’ll run into the same problem
doing three quarters of a million facil-
ity inspections on a routine basis as
we have trying to clean up a quarter
of a million LUST sites. The problem?
Not enough resources to do the job.

What I'm suggesting is that the
“faster, better, cheaper” mantra that
the LUST folks have been chanting
for years, needs to be applied to the
UST side of the program if we're
going to be serious about regulatory
compliance. I don’t believe that
today’s compliance inspection para-
digm is going to serve us very well in

the future. We need to re-envision
the whole inspection process.

The Inspection Paradigm

How do we do inspections? First, an
inspector must be hired and trained.
Once trained and on the job, the
inspector travels to various sites,
spending about 2 hours (conserva-
tive estimate) checking the facility
components, reviewing facility
[ ]

...although UST
owner/operators are
~responsible for meeting the
 “quality control”
requirements of the UST
rules, regulatory agencies
have failed to tell them in
language that they can
understand what it is that
they have to do. As a result,
inspectors discover shoddy
- work products (faully leak
detection procedures) and
~ the averall quality goals of
the UST program (a .
protected environment)

suffer. ;

[ ]
records, and attempting to educate
owner/operators on regulatory
requirements. Inspectors typically
complete an inspection checklist;
some may need to write up inspec-
tion reports; a few may issue field
citations. All will need to do follow-
up work on a large percentage of the
facilities they visit. Soon, the backlog
of facility follow-ups begins to
restrict the number of new facilities
that can be visited.

In most states, there’s a high
turnover in both the inspector popu-
lation and the operator population.
The result? Let’s look at Florida.
After 105,000 inspections over the
last 8 years, with a current staff of
150 inspectors, the State of Florida
has achieved about a 60 percent com-
pliance rate at its UST facilities.

With the current inspection par-
adigm, we approach UST facility
inspections in much the same way
that quality control has been carried

out traditionally in many U.S. facto-
ries. It used to be that factories built
things, and then (sometimes...) the
“things” were inspected for quality
just before they were shipped out the
door. The result, a lot of labor and
cost was wasted in producing too
many defective items that would be
rejected ultimately.

Today’s newly touted quality
control paradigm, total quality man-
agement (TQM), is one that’s famil-
iar to many UST program veterans.
Using TOM principles, many manu-
facturers have learned that the peo-
ple who perform the work need to
check quality as part of the manufac-
turing process. The process, in turn,
must be corrected so that mistakes or
poor quality are avoided in the first
place. Responsibility for quality lies
with the person doing the work,
because that person is the one most
in control of the process. .

Applying TOM principles to
UST management, owners and oper-
ators are responsible for quality (i.e.,
conformance to requirements), and
they must somehow be taught what
quality is and how to achieve it. The
UST rules incorporate the first part
of this paradigm in that responsibil-
ity for compliance is placed squarely
on the owner/operator, but what
about the second part: teaching what
quality consists of?

Many UST owner/operators are
out there trying to meet the quality
control (otherwise known as leak
detection) guidelines set by the state
or federal UST rules, but they often
work pretty much in the dark until
some regulatory person appears to
do a quality control check. At this
point they learn that they’re failing
in the quality department. So then
what happens? They get a verbal les-
son in regulatory requirements from
the UST inspector, a threat of
enforcement action, and a copy of
unintelligible rules.

The UST TQM paradigm fails
because, although UST owner/opera-
tors are responsible for meeting the
“quality control” requirements of the
UST rules, regulatory agencies have
failed to tell them in language that
they can understand what it is that
they have to do. As a result, inspectors
discover shoddy work products
(faulty leak detection procedures) and
the overall quality goals of the UST

R continued on page 4
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program (a protected envi-
ronment) suffer.
To implement TQM at
UST facilities, regulatory
agencies should ask them-
selves: How can we encour-
age UST owners and
operators to meet our stan-
dard of quality? The answer
is two-fold: owner/ opera-
tors need to be taught what
quality is, how to identify it,
and how to measure it, and
“they need to be motivated to
implement what they learn
in their daily tasks.

Bring on the Carrots

Present day motivational
tools consist of threats of
fines and “enforcement
action”, which most states
are poorly equipped to carry
out. While human nature
requires that “sticks” be
available to motivate the
obstinate, most human
behaviorists would agree that “car-
rots” are a much more benign and
effective way of inducing people to
modify their behavior.

Where are the carrots in the UST
program? Are there any state or local
UST programs that issue handsome
little certificates of compliance to
facility owner/operators who some-
how succeed in achieving regulatory
compliance? Do any state or local
agencies issue press releases to say
something like, “Joe’s service station
was inspected and found to be doing
a great job at protecting the environ-
ment”? Has our enforcement strat-
egy been so shaped by the Puritan
ethic that hell-fire and damnation are
our only compliance mechanisms?

RN

A NON-COMPLIANCE NIGHTMARE

The Possible Dream

Let’s imagine environmental protec-
tion according to TQM principles.
I'm Joe Citizen again. I've just inher-
ited my uncle’s convenience store. I
call my regulatory agency, and I get
back a bunch of the same documents.
They’re informative, but not specific.
Among the documents, however, is a
flyer advertising a tank owner’s
school, a one-day class describing
UST owner responsibilities. It will be
held next month in a city not too far
away. I sign up and go.

At the workshop I learn about
my registration and fee require-
ments, my leak detection options
(from someone who is not a vendor),
and the upcoming 1998 upgrading
requirements. The leak detection and

ts, much as consultant days.h:
ntractors squared away with
f the program. :

0\ esource _ BERTE .
nd ‘consultants are another. potentially significant
g UST owner/operators toward compliance: Often-
ors-are the only people small owner/operators consult
nk consultants, who's clients are generally
ers; have a‘desire and an obligation to.provide
ients. But often, both consultants and con-
ddled view of the tank rules. UST contractors:
argeted for seminars designed to set them

‘been

upgrading  options  are
explained in terms of what the
site requirements are, the limi-
tations of the equipment, the
advantages and disadvan-
tages of the technique, and the
operational and recordkeep-
ing requirements.

I receive copies of forms I
can use to fulfill my leak detec-
tion recordkeeping require-
ments, and checklists I can use
to verify that I'm doing
everything I need to do for
each available leak detection
method. I get a list of certified
contractors I can call to install
and service the required equip-
ment. I get to ask questions and
meet my local regulator. I geta
nifty little calendar with some
neat pictures of gas pumps on
it, along with a monthly regula-
tory tip like “don’t forget your
tank fees are due this month”
or “have your meters been cali-
brated lately?” and my regula-
tory agency’s toll free HELP
line number. I go home thinking,
“Wow, this is a lot to do, but at least I
know what I have to do.”

I go home and evaluate my site. I
decide on a leak detection method
that I can afford and will protect
both my neighbors and me from the
consequences of contamination. I call
up my local contractor and get the
work I need done. He tries to sell me
a bunch of stuff I don’t need, but I
know better. I set some money aside
and plan to save so I can afford my
upgrade for the ‘98 deadline.

A few months later, my friendly
regulator comes to visit, looks over
my facility and checks my records.
She uses a checklist that’s basically
the same as the one I've been using
to guide me in my compliance
efforts. She notes that everything is
in order, but that I don’t have the
required year’s worth of records. I
explain that I'm new to the business
and started doing everything right
after I attended the tank owner class.
She says keep up the good work and
gives me a nice little certificate that
says I'm doing my part to help pro-
tect the environment.

Two weeks later, there’s a little
article in the local paper that says the
state has been inspecting UST facili-
ties and lists those that are doing a
good job at managing their storage
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" we face cannot be solved at
the same level of thinking
we were af when we

created them.”
" Albert Einstein

systems. My facility is on the list. I
feel good about all this and resolve to
try very hard to maintain my status
as a good UST manager.

Perhaps I'm tilting at windmills,
but I really believe that this sort of
scenario could work. I believe that
there is a significant portion of the
UST population that, if given clear
guidance, would make an honest
effort to be in compliance with the
rules, and would succeed. But we
need a paradigm shift. Because it is
abundantly clear to me that our cur-
rent course is unworkable, ineffec-
tive, and wasteful. Long term,
effective environmental protection
from the UST menace will require an
imaginative combination of all the
strategies (A, B, and C) I listed above.

As Albert Einstein said, “The sig-
nificant problems we face cannot be
solved at the same level of thinking
we were at when we created them.”
Our choice is to either dream new
ways of doing things or resign our-
selves to having UST regulatory
compliance be little more than a
pipedream.&

Editor’s Note: It's important that regula-
tory agencies say what they mean and
mean what they say—communicate rules
effectively and enforce the rules. In this ever
more complicated world that's changing all
the time, there is no reason to assume that
tank owners are any better equipped than
the rest of us to figure out what's going on.
Many UST program managers and their
staff recognize this and have instituted bet-
ter ways to communicate requirements to
the regulated community. If you've read
Marcel’s article and feel that you've already
taken steps toward that “possible dream,”
please let us know so we can share your
strategy with our readers.
I
- Marcel Moreau is a nationally recog-
nized petroleum storage specialist
- whose column, Tank-nically Speak-
ing, is a regular feature of LUSTLine.
As always, we welcome your questions,
opinions, and technical interests.

WHY SHOULD YOU UPGRADE OR
REPLACE YOUR TANKS EARLY?

Early upgrading or replacing prevents leaks that
would otherwise occur between now and Decem-
ber 1998. Avoiding leaks benefits the environ-
ment and your business. If your UST does not
leak, you will not face costly mandatory cleanups
or potential criminal suits or civil suits for damage
claims.

% As December 1998 nears, increased customer
demand to upgrade, close, or replace USTs may
result in higher charges for these services. Also,
you may have trouble finding available contrac-
tors and supplies needed to meet the deadline.

%t can take several months to upgrade, close, or
replace your system. Bad weather or contractor
delays are not unusual. Before work can start,
local construction and regulatory permits may be
necessary. The sooner you get started, the better
the chance you will meet or beat the 1998 dead-
line.

*If you miss the 1998 deadline for any of the rea-
sons noted above, you can be cited for violations
and fined. Failure to be in compliance may
reduce or eliminate coverage provided by insur-
ance firms or state reimbursement funds—just
when you may need these financial resources.

% Your state reimbursement fund, or insurance com-
pany may offer financial incentives to upgrade or
replace earlier, such as lower deductibles or pre-
miums.

 Current state assistance programs that provide
low cost loans to upgrade or replace USTs may be
gone by 1998. Acting sooner may allow you to
take advantage of these programs.

*If you discover a leak during upgrading or closing
and need help from your state reimbursement
fund, you may find the state fund bottlenecked
with multiple claims around 1998.

U’ll
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PEI Surveys Compliance with Federal
Leak Detection Requirements

According to the federal UST rule, December 22, 1993
marked the end of a 5-year phase-in period during
which UST owners and operators were to install or
perform a method of leak detection. Last December,
we conducted a brief survey of 24 of our distributor
member firms, who operate in 41 states, to determine
the extent of tank owner/operator leak detection com-
pliance, the types of leak detection equipment being
used at present, and reasons why some owner/opera-
tors didn’t comply with the deadline.

Admittedly, the survey used a limited sample,
but it did yield some interesting results. Here’s what
we found.

Question: What is your best estimate of the percent
of the total number of regulated tanks in your market-
ing area that have met the federal release detection
requirement?

Response:

Members estimate that only 65% (average) of the
tanks in their area have met the release detection
deadline.

Question: The EPA rule provides different options
for meeting the release detection requirement. What is
your best estimate of which leak detection options
your customers have chosen for their existing USTs?

Response:

32% Automatic tank gauging
3%  Soil vapor monitoring
11% Interstitial monitoring
9% Groundwater monitoring
34% Monthly inventory control combined with
tank tightness testing
11% Statistical inventory reconciliation (SIR)

Question: What is yoﬁr best estimate of which leak"

detection options your customers are choosing for
new UST installations?

Response:

57% Automatic tank gauging
2% Soil vapor monitoring
23% Interstitial monitoring
7% Groundwater monitoring
9% Monthly inventory control combined with
tank tightness testing
2% Statistical inventory reconciliation (SIR)

-last 4 years. It supersedes and replaces the previous

Question: To what do you attribute non-compliance
with the leak detection deadline? Respondents were
asked to provide up to three reasons. The total num-
ber of responses for each answer are in parenthesis.

Response:

¢ UST owners don’t have the money to
comply. (17)

¢ Owners know the rules, but don’t think the reg-
ulations will be enforced. (16)

* Owners are confused about what the rules
require. (13)

¢ Owners thought the compliance date would be
postponed. (8)

* Owners don’t know anything about what the
UST rules require them to do. (8)

¢ Owners simply don't care about
compliance. (5)

¢ Owners plan to close the location soon. (5)

Revised Version of PEl’s RP100

Now Available v

PEI's Recommended Practices for Installation of
Underground Liquid Storage Systems (PEI/RP100)
has been revised and is now available to individuals
and firms interested in proper UST installation meth-
ods and techniques. Over 90 comments and suggested
revisions were submitted to PEI's Tank Installation
Committee by PEI members, oil company engineers,
state and local regulators, EPA, environmental con-
sulting firms, and oil marketing trade associations.
Changes were made to 12 of the document’s 13 chap-
ters. In addition, 12 of the 36 drawings included in the
recommended practice were modified in some man-
ner. References to other industry publications, con-
tained in Appendix C of the document, have been
brought up to date.

RP100 has been widely accepted by federal, state,
and local regulators. It is referenced in the federal UST
regulations (40 CFR 280.20) as one of the publications
that firms must follow when installing UST systems.
RP100-1994 is a consensus document that reflects the
many technological changes in equipment that the
petroleum equipment industry has witnessed in the

recommended practice published in 1990.
Copies are available from PEI for $15.00 each at P.O. Box

2380, Tulsa, OK 74101-2380. Make checks payable to
Petroleum Equipment Institute.
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The Scoop on Alternative Fuels Available on Video and Audio Cassettes

During March, 700 people attended PEI’s first Alter-
native Fuels Refueling Equipment Technical Con-
ference and Trade Show. PEI sponsored the
conference to provide members with an opportunity
to acquire a better understanding about the equip-
ment used to transport, store, meter, and dispense
such alternative fuels as compressed natural gas
(CNQG), liquefied natural gas (LNG), liquefied petro-
leum gas (LPG), methanol (M-85), and ethanol (E-85).
A heavy emphasis was placed on equipment specifi-
cations, refueling station design and engineering,
safety issues, construction requirements, and installa-
tion procedures.

It’s hard to say how fast and in which areas of the
country alternative fuel use will grow. Chrysler
reports that 1,106 CNG vehicles have been sold so far
this model year, compared to 445 vehicles in the 1993
model year. Customers currently have 2,200 flexible-
fuel Ford Taurus vehicles on order. Most Taurus flexi-
ble-fuel vehicles will be shipped to California where
the methanol refueling network is growing.

The time will come—probably within the next
several years—when petroleum equipment contrac-
tors, installers, sales people, regulators, and fuel
retailers will have to deal with the many issues sur-
rounding alternative fuels. It's impossible for us to
summarize the very comprehensive 9 hours of techni-
cal material presented at the conference. However,
each of the five fuel sessions was recorded and is
available on both audio and video cassette. Written
transcripts of the five sessions are also available. This
information is probably the most comprehensive
information available on the equipment used to store,
meter, and dispense alternative fuels.

The video cassette series is available for $75.00 per
set, or $20.00 per fuel subject. The audio cassette series
is available for $35.00 per set or $10.00 per cassette. A
transcript of all five sessions costs $20.00. Make checks
payable to Petroleum Equipment Institute and mail to
P.O. Box 2380, Tulsa, OK 74101-2380. The prices above
include shipping and handling. B

= Domg It nght |l o
Installlng Required UST Eqmpment

- Domg It Right, Ilisa compamon video to Dozng it Rzght Proper Installatzon of Underground Storage Turzks and Pzp— ‘
 ing, produced in 1988, before EPA published rules requiring specific kinds of equipment to prevent pollutlon,‘ i
_ detect leaks, and protect groundwater. Doing It Rzght 1 focuses on the mstalla’uon of: Lo

¢ Overfill Prevention Equipment
- fill pipe devices or automatic shut offs
- vent line devices or ball float valves
- alarm systems

. Spill Containment Devices

- above and below grade spill contamment manholes

-*.Observation Wells
- site assessment
- location and placement in backfill
- sealing, securing, and labelling -

- * Piping Leak Detection
- pressurized systems
- suction systems

Federal UST rules require overfill prevention and: spﬂl contamment devices as Well as tank and p1pmg leak
detection on all new installations. UST systems installed before December 1988 must add spill and overfill
" ‘equipment by 1998. This video highlights equipment operational characteristics and installation requuementcf, :
‘with the help of interviews with installers around the country who are “Doing It Right!” = - =

~ This video was produced by the Environmental Media Center (EMC) under a grant from EPA OUST ;
" QUST is providing copies to EPA regional offices and state UST program offices. Copies are also available
- from EMC. Call 1-800/552-0362 or send $60.00: (prepald Visa or Mastercard) to EMC, Box 30212 Bethesda, MD

- 20814. Local, state, and federal government agenc1es receive a $10.00 discount. - - =
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Tips for UST Owners and Operators

In response to the midwest’s mega-floods last summer, Randy Nelson of EPA Region 7 prepared a series of “tips” for
UST owners and operators so that future UST-related problems resulting from flooding might be averted. Better late
than never! The following tips are organized under three headings which detail the steps UST owners and operators
should take if a flood threatens, if tanks are flooded, and if tanks float out of the excavation. These tips do not cover
aboveground storage tanks, which, word has it, were a bigger problem during last summer’s floods than USTs.

Note: USTs located in areas subject to high water tables or flooding should always be properly anchored during installa-
tion. For information on tank anchoring, refer to the Petroleum Equipment Institute’s Recommended Practices,

PEI RP100-94, or the American Petroleum Institute’s Recommended Practice #1615.

What Should You Do About
Your USTs If A Flood Threatens?

If you haven’t properly anchored
your tank and if flood waters or ris-
ing groundwater levels threaten
your UST system, follow these steps
to keep your UST in the ground and
prevent water from entering the sys-
tem:

¢ Keep your tank full of product.
This will add weight to the tank
so it will not float out of the
ground. (Do not fill the tank
with water: you will have to dis-
pose of the water properly later,
and disposal of contaminated
water can be very expensive.)

* Secure all the openings on top of
the tank. Make sure the fill caps
are in good condition and fas-
tened securely in place. Also,
check plungers in spill buckets,
to make sure they are sealed well
so water cannot get into the tank.

* Pressurized piping systems have
shear valves. Close or “trip” the
shear valve. This will prevent
product from getting out of the
pipelines if debris floats by and
knocks over a dispenser. If you
have a suction piping system
with a check valve located under
the dispenser (where it’s sup-
posed to be), loosen a fitting
above the check valve so that if
floating debris hits the dis-
penser, the valve will remain
with the piping and not let water
into the tank. If your suction sys-
tem check valve is located in the
piping, it will serve to prevent
water from getting into the tank.

8

Areas subject
to flooding

4

Buoyant

Areas subject to flooding. Tanks are
typically buried three to four feet below
finished grade to provide adequate slope
for piping and protection from traffic
loads. Except in areas with high water
tables, or areas subject to flooding, the
weight of backfill and pavement over the
tank is sufficient to offset buoyance and
prevent flotation.

SOURCE PEI/RP100-94

 If it appears likely that flood
waters may rise above your vent
pipe, then add an extension with
some kind of weather head to it
to prevent water from entering
the pipe. (If water enters the vent
pipe, product will come out.) A
. second alternative is to tem-
porarily cap off your vent
pipes...BUT FIRST: shut down
the system, including all power
to any pumps, and shut all
valves at the tank. Before you
turn your system back on, be
sure to remove the caps on the
vents.

* Turn off the power (electricity)

to the UST system. This includes

" power to the dispensers, pumps,

lighting, and any other system
components.

Precautions such as these will go
a long way in preventing damage to
your UST system and releases of
product into the environment.

What Should You Do If Your
UST is Submerged Under Flood-
water or Subject to Abnormally
High Groundwater?

In some instances tanks pop right
out of the ground, but in other
instances the tank and piping system
may shift in the ground, threatening
the integrity of the storage system. If
your UST system has been sub-
merged under floodwater or is sub-
ject to abnomally high groundwater,
follow these steps when the floodwa-
ter or groundwater has receded:

* Before beginning any investiga-
tion, turn off the power (electricity)
to any UST-related equipment.
This includes power to the dis-
pensers, pumps, release detection
equipment, and other devices.

¢ Remove water from the sump(s)
under the dispensers and the
sumps above the tanks. Sumps at
UST sites are commonly located
around the fill pipe and the sub-
mersible pump. Inspect the pip-
ing and fittings for damage and
possible leaks. -

¢ Test the leak detection system on
your tanks and piping. If you do
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not have an installed leak
detection system, run tightness
tests to ensure the integrity of
the entire system.

Use waterfinding paste on the
end of your gauge stick to deter-
mine if water entered your tank.
If water did not enter the tank,
the UST system is probably intact
and further investigation is not
needed. Continue to keep good
inventory records so that product
loss will be easy to indentify
should a leak occur. (Good
records are essential whether
you've had a flood or not.)

If you have water in the tank, try
to determine its source. Water
may have entered through a
loose fitting on top of the tank, or
the UST may have shifted in the
ground, damaging the tank, pip-
ing, or both. Testing of the pip-
ing and tank is required if you
are unable to determine how
water entered the system. If you
find that the tank has been dam-
aged and is leaking, pump out
the contents immediately and
contact your regulatory agency
for advice on what to do next.

If you have a cathodic protection
system, test it to make sure it is
still operating properly.

What Should You Do If Your
Tank Floats Out of Its Excava-
tion?

If your tank was not secured during
installation, it may float out of its
excavation. If so, follow these steps:

Call your local fire department.

Turn off any power in the vicin-
ity of the tank(s) and piping. If
any power lines are down in the
area around the tank, call the
power company immediately.

Rope off the area and keep peo-
ple away from the hole in the
ground.

If your tank has not floated
away, empty it of all product.

Call a tank installation or
removal contractor to remove
the piping and tank properly.

Call your local or state UST pro-
gram for information on tank
removal, reinstallation, replace-
ment, emergency response,
leaks, and potential assistance. W

Place deadman

)

Deadmen Anchors. Deadmen anchors
increase the amount of backfill bearing
down on the tank to offset buoyancy.
Deadmen anchors are convenient to use
and reduce the work required to be done in
the excavation.

mm m |
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Botton hold-down pad. A reinforced bot-
tom hold-down pad provides a firm bed for
the tank and adds resistance to flotation.
Insulating material separates straps from
the tank. TANKS SHOULD NEVER BE SET
DIRECTLY ON A BOTTOM HOLD-DOWN
PAD.

SOURCE PEI/RP100-94

SOURCE PEI/RP100-94

The 1 994_’Internationa|
Hazardous Materials Spills
Conference

uffalo, New York will host the 1994 International Hazardous
Materials Spills Conference this October 31 to November 3 at the

- Hyatt Regency Hotel and the Convention Center. Communities, state

and local governments, industry, and international guests will have
the opportunity to learn more about how to prevent, prepare for, and
respond to hazardous materials accidents.

Inthe 10 years since the Bophal tragedy, significant strides have
been made in hazardous materials safety. These positive changes
resulted from proactive partnerships.formed by all the vested interest
groups in the private, public, and international arenas. The theme for
this year’s conference is “partnershlps for hazardous materials
safety.” :

The conference provides an opportumty for groups with com-
mon, as well as disparate concerns to exchange and develop ideas.
State-of-the-art training on various aspects of hazardous materials

~ safety will be ongoing during the conference. Through participation in
both the large presentations and small group discussions, conference

attendees can play a part in influencing future directions on haz-

- ardous materials spills issues.

Conference sponsors include: the National Response Team, the

.- National Governors Association, the Chemical Manufacturers Associ-

ation, and the American Institute of Cheniical Engineers, in coopera-

tion with the Canadian Chemical Producers Association and the New
- York State Emergency Response Commission.

For registration information, call Angela Moody at 703/442-9824.
If you have questions about the conference,
call Sarah Bauer at 202/260-8247.

(OI




LUSTLine Bulletin 20

Leak Prevention

by W. David McCaskill

David McCaskill is a petroleum storage specialist with the Maine Department of
Environmental Protection. Tanks Down East is a regular feature of LUSTLine.

As always, we welcome your comments.

Those Tanks in America’s Backyards

and Basements

Aboveground and Underground Home Heating Oil Tanks

Delbert Beal, warm and snug in
her home along Maine’s oft tem-
pestuous coast, was troubled by the
unmistakable odor of fuel oil. She
put in a call to her home heating oil
dealer, who dispatched a burner
technician. After a brief inspection of
the furnace and the outside above-
ground oil tank, he assured her that
things looked fine. But, Mrs. Beal
continued to smell fuel oil, so she
called her oil dealer again. The tech-
nician paid another visit and, after
another inspection, reassured her
that all was right with the world.
"~ But being 76-years old and of
stern Yankee blood, Mrs. Beal knew
something was wrong and that she
would have to take up this investiga-
tion herself. She crawled under the
house. (Because of shallow bedrock
conditions, her house has no base-
ment, only a small crawl space.)
Before long, she discovered fuel oil
running along the surface of the
bedrock. She called her oil dealer
again and personally escorted the
technician under the house for a
visual inspection. '
After further investigation, the
technician determined that the
source of the problem was a copper
fuel supply line, which was covered
by about 6 inches of soil, that ran
along the bedrock. The oil company
replaced the line and reported the
leak to the Maine Department of
Environmental Protection (MDEP).
To make a long story short, Mrs.
Beal’s well is contaminated, the
MDERP has spent $52,000, to date, on
cleanup, and Mrs. Beal is still looking

It was a stormy March day. Mrs.

10

at a $700 bill from the oil dealer for
service calls. At the urging of her
lawyer, the oil company agreed to
reimburse MDEP for cleanup.

In this edition of Tanks Downeast,
I'll leave the realm of gasoline sta-
tions and convenience stores and
move into backyards and basements
to explore the domestic side of tanks
and recommend a good healthy dose
of leak prevention and cure. Mrs.
Beal's story is true (the name has
been changed to protect the inno-
cent) and illustrates an aboveground
tank (AST), rather than an UST,
problem for a reason: ASTs are the

" source of most of our home heating

oil tank cleanups...so much so, that
MDERP has initiated a series of Public
Service Announcements to educate
the homeowner.

Politics and Permeability

Fuel oil is a mid-distillate petroleum
product, which is used for home
heating primarily in New England,
the mid-Atlantic states, Washington,
and Oregon. Other sections of the
country rely more on electric power,
natural gas, and liquefied petroleum
pas (LPG). Under Subtitle I of RCRA,
Congress exempted tank systems
used for storing heating oil for con-
sumptive use on the premises where
stored. Maine, along with several
other states, however, does regulate
fuel oil tanks. Maine uses the same
age-based removal schedule and sec-
ondary containment replacement
requirements that apply to the state’s
gasoline storage tanks.

Physically, fuel oil is more vis-
cous than the lighter petroleum dis-
tillates (such as . gasoline) and

generally doesn’t move through the
soil as fast or as far as gasoline.

. Based on our experience, UST fuel oil

contamination tends to be local-
ized-—confined to the tank owner’s,
and maybe the neighbor’s, well. But,
there are always exceptions. Fuel oil
will move faster and farther if it finds
a convenient conduit, such as a
bedrock fracture or certain kinds of
manmade contrivances.

For example, one homeowner’s
basement tank sprang a leak, and the
fuel oil made its way through a frac-
ture in the basement floor directly to
the bedrock well outside. Basement
sump pumps are notorious for
pumping fuel oil from a spill directly
into gravel drains around homes.
Water and electric line trenches that
are backfilled with sand are potential
conduits. Storm sewers have also
proven to be excellent fuel oil con-
duits. ’

Plumbing Particulars

Before going into the modes of fuel
oil storage system failure, I'll explain
to the non-fuel oil user how these
systems are set up. They are
designed and installed in most states
according to the National Fire Pro-
tection Association (NFPA) Code 31,
Installation of Oil-Burning Equipment.
Backyard and basement above-
ground tanks, usually between 275
and 330 gallons in capacity, are con-
structed to Underwriters Laborato-
ries (UL) 80-Standard for Steel Inside
Tanks for Oil-Burner Fuel.

Although the capacity of base-
ment storage tanks is limited by code
to a total of 660 gallons, usually eco-
nomic and space constraints dictate
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the use of a single 275-gallon tank.
These “275s” are oval in shape (see
diagram) so they can fit through a
basement door or bulkhead. Outside
tanks that are larger than 660 gallons
must be constructed to UL 142-Stan-
dard for Steel Aboveground Tanks for
Flammable and Combustible Liguids.

In the underground realm, fuel
oil USTs are supposed to meet the
UL 58-Standard for Steel Underground
Tanks for Flammable and Combustible
Liquids, but “midnight” variances
from this standard range from 2,000-
gallon boiler plate pressure vessels to
14-gauge 275s. While the pressure
vessels seem like overkill, the thin-
walled 275s were clearly not
designed to be buried and are easy
targets for corrosion.

In the past, homeowners in-
stalled fuel oil tanks in the ground
for various reasons—the lack of
space, no basement, or, perhaps, a
failure to recognize the aesthetic
value of the aboveground tank as a
- lawn ornament. Also, the oil “crisis”
of the 1970s prompted many home-
owners to install large capacity (i.e.,
550 to 2,000- gallon) USTs.

The piping for both above and
below ground fuel oil systems typi-
cally consists of a 3/8-inch copper
supply line, which runs between the
tank and the furnace. For basement
installations, past practice was to run
the line under the concrete floor,
along with all the other “plumbing”
(more of this practice later), or along
the floor or walls.

Oil burners need a constant sup-
ply of fuel but can only burn it at a
certain rate. Aboveground tanks, by
virtue of the head pressure from the
tank, provide a steady flow of fuel to
the burner through a single line. UST
fuel oil piping requires a two-line
system, a fuel supply suction line,
and a return line that “returns” the
fuel that’s not use by the burner back
to the tank. If the suction line leaks,
the furnace starts to sputter, how-
ever, if the return line leaks you’d
never know it. That’s why our rules
require that both the suction and
return lines be installed in secondary
containment with leak detection.

In the past, here in Maine, fill
lines and vent lines for both UST and
AST home heating oil tanks were
constructed of 1-1/4” to 1-1/2” black
iron pipe (clearly not suitable for
UST piping by today’s standards),

fll pipe

'd

il filter
protective &

sleeve x

and run through the basement wall
or against the house to where they
could be accessed by the fuel oil
delivery driver.

The driver makes a tight connec-
tion on the fill pipe and pumps prod-
uct into the tank under pressure. He
or she knows when the tank is full by
listening to the vent whistle, an over-
fill device that’s attached to the vent
line at the tank. The fitting contains a
tube whistle that extends into the
tank at a pre-established level. As the
tank is being filled the air rushes
through the tube and out the vent
line, producing a whistling noise that
the driver can hear. As fuel rises up
to the level of the tube and sub-
merges it, the whistle is silenced. The
driver then knows to terminate the
delivery.

Failures and Fixes

There are a number of potential
integrity problems associated with
fuel oil systems, but let’s look at the
main culprit—piping—and its part-
ner in crime—corrosion. Galvanic
corrosion is certainly a predator that
lurks ready to pounce on buried met-
als given the right conditions. This
type of corrosion usually involves
differences between metals or differ-
ences between chemical properties of
the backfill material surrounding the
pipe.

The latter is likely to be the prob-
lem in Mrs. Beal’s case—copper lines
resting on bedrock and covered with
soil. A more ubiquitous situation
exists where copper lines rest on soil
and are covered by a concrete base-
ment floor. The point where soil,
concrete, and copper meet tends to
be where most corrosion occurs.

When you add a little water, the cor-
rosion circuit is complete.

The current installation practice
in Maine is to sleeve the copper lines
in PVC or ABS plastic pipe to pre-
vent contact with this aggressive
environment. Another way of keep-
ing copper piping out of harms way
is to run it along the basement wall.
This gets it aboveground and off the
floor. Slips, trips, and falls don’t do
you or the piping any good, so if you
must run the line across the floor,
cover it with door threshold strip-
ping.
Fuel filters and shut-off valves
can also corrode if partially buried.
These items, as well as the exposed
portion of the piping are susceptible
to damage, especially in outside situ-
ations. For example, at another
coastal, shallow bedrock site, a snow
plow clipped the fuel line and filter.
The fuel leaked out and the owner
thought she was simply out of fuel.
The oil company filled the tank up
and in a few days the fuel was gone.
As a result, seven homes have conta-
minated wells. If MDEP were to
install a community water supply
(they are on carbon filter systems for
now) the cost would be $1.1M...all
because of a little 275-gallon home
heating oil AST.

Steel USTss fail, for the most part,
because of corrosion, but above-
ground 275s fail in more “comical”
ways. The spindly steel legs rust out,
frost heave tips tanks over, snow and
ice falling from roofs break lines, and
ruptures from vent restrictions occur
frequently. This latter example
seems to happen to a lot of manifold
tanks—the first one fills up and

W continued on page 12

-
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n June 3, the EPA Adminis-
Otrator signed a proposed

regulation limiting the regu-
latory obligations of financial institu-
tions and others who hold security
interests in property on which USTs
are located. The proposal (due to be
published in the Federal Register the
week of 6/13) should help make cap-
ital more available to UST owners
and operators who need to make
improvements to their facilities to
comply with a broad spectrum of
environmental regulations.

EPA is particularly concerned
about the ability of small UST own-
ers and operators to comply with
federal UST upgrading and replace-
ment requirements. Secured credi-
tors (lenders) have been reluctant to
extend loans to these small busi-
nesses for fear of incurring UST
cleanup liability in situations where
the business (e.g., a gas station)
becomes bankrupt and the lender
takes possession of the property
through foreclosure.

Subtitle I of the Resource Con-
servation and Recovery Act (RCRA)
contains a “security interest exemp-
tion” that provides lenders a limited
statutory exemption from UST
cleanup liability for releases from
petroleum USTs. However, many
lenders are unaware of the existence
of this exemption and many others
are uncertain about its scope of
coverage.

Further confusion has resulted

from various court cases regarding

Superfund lender liability, particu-
larly the recent decision by the D.C.
Circuit Court of appeals in Kelley, et
al. v. EPA to vacate EPA’s Superfund
lender liability rule, which
attempted to clarify the security
interest exemption in the Compre-
hensive Environmental Response,
Compensation, and Liability Act
(CERCLA). In this case, one of the
major court assertions was that Con-
gress did not grant EPA the legal

EPA Proposes UST Lender;

Liability Rule

authority to define liability under
CERCLA: only the courts have that
authority. The proposed UST lender
liability rule is derived from RCRA
authority, however, not CERCLA.
Therefore, the Kelley decision does
not directly affect the UST lender lia-
bility rule.

Exemption Eligibility

The UST-specific proposal sets forth
regulatory criteria which specify con-
ditions under which certain secured
lenders may be exempted from
RCRA Subtitle I regulatory require-
ments. Under the proposal, a lender
is eligible for an exemption, both
prior to and after foreclosure, from
compliance with all Subtitle [ regula-
tory requirements as an UST
”gwner,” and from the Subtitle I cor-
rective action and financial responsi-
bility requirements as an UST
“operator” if the lender: 1) holds an
ownership interest in an UST, orin a
property on which the UST is located,
in order to protect its security interest
(a lender typically holds property as
collateral as part of the loan transac-
tion), 2) does not engage in petro-
leum production, refining, and
marketing, 3) does not participate in
the management or operation of the
UST, and 4) does not store petroleum
in the UST after foreclosure.

The Lender’s Obligations

The proposal specifies a range of
activities, including foreclosure, that
lenders can undertake to manage
and protect their collateral without
being held responsible for compli-
ance with the federal UST regula-
tions. The proposal also describes
circumstances under which a finan-
cial institution would be considered
to be participating in the manage-

- ment of an UST property and, there-

fore, responsible for UST cleanup
costs.

For example, the proposal allows
a lender, without losing the protec-
tion of the regulatory exemption, to:
regularly monitor or investigate the
borrower’s collateral, business con-
dition, and financial health; require
that the property be maintained in an

environmentally sound manner;
* and provide financial, administra-

tive, or other specific or general
advice to a borrower to clean up the
property if contaminated.

Prior to foreclosure, a lender
typically will not be involved in the
day-to-day operations of an UST
and will therefore not incur liability
as an “operator.” By foreclosing,
however, a lender takes affirmative
action with respect to the UST, and
therefore, by necessity, takes control
of and responsibility for the UST,
thus subjecting it to all Subtitle I
requirements as an operator. How-
ever, the proposed rule permits a
lender who wishes to take advan-
tage of the regulatory exemption to -
foreclose and sell its UST collateral
under the following circumstances:
where the foreclosed UST(s) is no
longer storing petroleum, or the
lender empties the UST(s) within 15
days after foreclosure; and where
the lender either temporarily or per-
manently closes the UST(s).

Under the proposal, a lender
who chooses to continue operation
of its UST would not be eligible for
the proposed regulatory exemption
and would face potential UST regu-
latory responsibility for corrective
action in the event of a release. The
lender would also be responsible for
compliance with the UST technical
standards and financial responsibil-
ity requirements under Subtitle I.

EPA encourages the public to
comment on this proposed rule and
will accept comments for 60 days
after the proposed rule is published
in the Federal Register. (Inasmuch
as LUSTLine went to press before -
the proposed rule was published,
we can only say that it will likely be
published on June 13th.) For addi-
tional information or for a copy of
the Federal Register notice, contact
EPA’s RCRA/Superfund Hotline,
Monday through Friday, 8:30 a.m.
to 7:30 p.m. EST. The national toll-
free number is 1-800/424-9346; for
the hearing impaired, the number is
TDD 800/553-7672. 1
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information Exchange

The Training and Information
Exchange (TIE) Task Force has
orchestrated a number of projects to
enhance the state tanks programs.
Some of these projects include:

e An ASTSWMO LUST Program
Manager’s Conference held in
November 1993 in Kansas City,
Missouri. This conference presented
streamlining ideas and concepts for
state project managers and first-line
supervisors. This kind of informa-
tion should help state UST/LUST
personnel provide better field ser-
vice for tank owners and operators.
* A State Newsletter Exchange
Questionnaire that was sent to state
tank program officials across the
country (see the following article for
further details).

* A Peer Match Program, that will
enable state personnel to travel to
another state to spend time with
program personnel who have
expertise in a certain tank program
area. These Peer Matches and other
information exchange activities will
be facilitated by a Peer Match Direc-
tory that is currently being devel-
oped. It will outline the program
expertise and needs for each mem-
ber state and provide issue-specific
contact names and numbers.

~ information exchange procedures.
To help further information exchange concern
feature of LUSTLine. If you want to learn-more about t
, Mzchael Kanner (MN) at 612/297 8564 or’E :

_and the

i sharmg among the states Some of the prJ‘, rity

The Task Force will meet with
EPA OUST representatives this
summer to discuss ways of enhanc-
ing communication between EPA
states. In a recent
ASTSWMO survey, newsletters,
issue-specific memos, the CLU-In
Electronic Bulletin Board, and other
types of outreach strategies were
identified as potential communica-
tion mechanisms.

For more information on TIE Task
Force activities, call Gary Kulibert (WI)
at 715/369-8960 or Pat Jordan (WY) at
307/777-7684.

State Newsletter
Exchange Questionnaire

‘This February, in an effort to

increase information exchange
among state tank programs, the
Tanks Subcommittee sent out a
State Newsletter Questionnaire. Of
the 42 responding states, the 24
states that currently publish
newsletters indicated a willingness
to share their newsletters with other
states. All 42 respondents were
interested in obtaining copies of
other state newsletters. This April,
as a follow-up to the questionnaire,
a list of state newsletters was sent
out to the states so that they could

\prepared to address include:

cy, and enhancmg state

check off which newsletters they
wanted to receive.

The last phase of this effort was
completed on May 17, when letters
were sent to the state newsletter
contacts, asking them to include
state officials on their subscription
lists. The TIE Task Force thanks all
participating states for their help in
completing this project. Over the
coming months, we will check in
with states to see if this newsletter
exchange is useful. If you have
questions about this project, call
Kevin Kratina (NJ) at 609/633-7141.

UST Program Survey Indi-
cates Need for Better EPA
Communication

The UST Task Force, on behalf of
state UST officials, has requested
that EPA’s Office of Underground
Storage Tanks (OUST) study how it
can better provide states with
timely information on UST program
news. In a recent ASTSWMO ques-
_tionnaire completed by 34 states, 1
out of 3 states believe that commu-
nication between OUST and the
states could be enhanced. As for
methods for improving communi-
cation, most states suggested that
monthly news sheets and memos
should be used to keep states
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abreast of UST activities, policies,
and technical interpretations.

In the same questionnaire, the
states agreed that if the UST pro-
gram is to continue to move for-
ward, more attention should be
given to:

e Qutreach to tank owners on the
1998 upgrade deadline (see related
article)

e Qutreach to tank owners on leak
detection compliance

* Training of field inspectors

In a meeting between the
ASTSWMO Tanks Subcommittee
and EPA OUST Director David
Ziegele, several options were iden-
tified for meeting the states’ needs
for field inspector training. These
include a reorientation of the
annual EPA National Conference,
regional workshops, an inspector
training video, exchange of state
expertise, and a training series for
new UST inspectors. In the coming
months, the UST Task Force will
continue working with OUST to
facilitate the resolution of these
important issues. If you have any
questions or comments, call Vicki
Church (CA) at 619/338-2243.

UST-DMS System Update

On May 12-13, representatives of 20
of the 24 UST Data Management
System (DMS) user states met with
EPA OUST staff in Washington to
discuss plans for a new UST data
management system. After a
demonstration by OUST’s Bill Fag-
gart on a new system being
designed for Puerto Rico, the con-
sortium approved EPA’s plans to
implement a system written in
ACCESS using the Windows for-
mat. The new system will offer a
simple program/screen develop-
ment process and allow state staff
(non-programmers) to perform
state-specific changes easily.

The consortium has divided its.

membership into work groups to
compare existing DMS screens in
each module and determine what, if
any, improvements should be
made. The groups will meet again
in August/September to finalize the
proposed changes. OUST will en-
gage a contractor for full program
development. Conversion from the
existing DMS to the new system is

Cobg
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expected to take place by December
1995. For more information, contact
Will Anderson (OUST) at 703/308-
8872.

Winding-Up For the 1998

Tank Upgrade Deadline

Although the deadline is 4 years
away, EPA-OUST and the
ASTSWMO UST Task Force are dis-
cussing ways to ensure that tank
owners and state program staff will
be able to meet the December 23,
1998 compliance deadline for corro-
sion control and spill and overfill
prevention. Preliminary discussions
on a plan to work together on this
matter took place at a January UST
Task Force Meeting in Washington,
D.C., and at the ASTSWMO Mid-
Year meeting in April in Milwau-
kee, Wisconsin. '

Both EPA and the Task Force
want to develop a plan of action that
state program managers and EPA
regional program managers will be
able to use as a tool to help promote
compliance with the 1998 require-
ments. Some potential projects dis-
cussed include: development of a
1998 compliance strategy handbook
for program managers; compilation
of state experiences with grant and
loan programs for tank upgrading;
and a packet of upgrade-related
information outlining inspector
training opportunities. EPA and the

Task Force also hope that national,
regional, and local petroleum associ-
ations and distributors can be
enlisted to further the information/
education effort.

To achieve compliance, tank
owners must upgrade existing
tanks, and where appropriate,
replace tanks, or permanently de-
commission tanks prior to the com-
pliance deadline. As tank owners
begin to comply over the next 4
years, LUST program managers and
fund administrators are likely to
face reports of more and more
petroleum release sites. These offi-
cials will also need to anticipate and
plan for an increased workload.

The UST Task Force welcomes
any and all ideas from UST pro-
gram managers on successful meth-
ods that have been employed to
manage compliance with other
deadlines. These ideas can be sent
to: Ed Beagan, ASTSWMO, 444
North Capitol St, N.W., Suite 388,
Washington, D.C. 20001. Phone:
202/624-5828, Fax: 202/624-7875.

Ideas will be discussed and eval-
uated by the UST Task Force as a
part of developing the 1998 compli-
ance strategy, which will be sent to |.
all state, territorial, and EPA regional
UST program managers. This com-
pliance strategy exchange will be an
on-going effort which will continue
until the deadline is past and all tank
owners are in compliance. M
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LUST Investigation & Remediation

Cost Control is of great consequence for state cleanup
fund programs, inasmuch as cleanup costs could far
outstrip available funding unless strong, enforceable
cost control measures are developed and implemented.
Cost control is also critical for tank owners and opera-
tors—costs should be such that owners and operators
will be able to comply with corrective action require-
ments.

“Controlling cleanup costs comes down to one sim-
ple principle,” explains Dan Neal, Manager of the Reim-
bursement Section of the Texas
Natural Resource Conservation Com-
mission’s Petroleum Storage Tank
Division, “you’ve got to do the best
that you can for the least that you
can.” To follow this maxim, both state
fund managers and tank owners need
to employ a combination of cost con-
trol strategies that address site char-
acterization and corrective action
processes; administrative procedures;
communication with RPs and con-
tractors; rate structures; cleanup
goals; and performance goals.

“Numerous parties (i.e., federal facilities, state envi-
ronmental programs, and petroleum companies) facing
escalating cleanup costs have adopted and/or imple-
mented cost control techniques to conserve their limited
remediation resources,” says Steve McNeely of EPA’s
Office of Underground Storage Tanks (OUST). “Most of
these strategies have provided significant cost savings
but, in some cases, this knowledge is not transferred to
small tank owners and operators.

“Here at EPA, we try to identify and collect infor-
mation on a variety of cost control strategies, both
public and private, and develop methods to transfer

" ‘:L‘bntraliihg cleanup costs
_ comes down to one simple
prmclple —you’ve got fo da,
the best Ihat you can far the L
- Ieast that youcan.
© DanMeal, Texes Nncc‘ ;

successful
practices
and com-
ponents to
the rest of
the regu-
lated com-
munity,” says
McNeely. “We are

working cooperatively with state programs to imple-
ment some of the cost control mea-
sures that we’ve identified, so that
we can in turn get information out
to where it needs to be.”

Many state agencies and larger
tank owners are indeed discovering
ways to both keep costs down and
protect the environment—the two
are not mutually exclusive. States
need to take the lead in creative cost
control, and, once their own house
is in order, work on getting owners
and consultants to agree to do a bet-
ter job. This means that states must
make their requirements crystal clear—offer consultants
days, tank owner days, and prepare user-friendly guid-
ance material.

We'll do our part here at LUSTLine to help get the
word out on cost control. In the past three issues we’'ve
run Controlling UST Cleanup Costs fact sheets that EPA
OUST prepared for UST owners and operators who
have little or no experience with remediating sites. The
following article presents the subject of cost control
from a state fund administrator’s point of view. We look
forward to getting other real life cost control examples—
we'd like to hear from you.

g\

Cost Control By Any Other Name May Not Be

Cost Control

by James Bearzi

provided. Fund

administrators | be cleaned up to numerical stan-

dards, or that don’t need to be

any states are concerned

about the solvency of their

state funds; and several
have funds that are now insolvent or
have serious cash flow problems.
Circumstances that lead to fund
insolvency are manifold, but they
tend to fall into a few general cate-
gories. First, it's obvious that the cost
of cleaning up contaminated sites is
far greater than the funding
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must, therefore, be sensitive to the
costs of cleanup and the relative
benefit of each dollar spent.

Second, many states don’t have
priority systems for paying claims.
Third, in many states anyone can
access the fund. Compliance with
regulations is not a criterion for eli-
gibility, so most if not all claims get
paid. Finally, we may be spending
too much time and money cleaning
up sites that either don’t need to be
cleaned up at all, that don’t need to

cleaned up right away.

For reasons such as these, cost
control has become a driving force
behind fund reorganization in many
states. But as a state fund adminis-
trator who has spent many an hour
deliberating over New Mexico’s cost
control strategies and talking to
other fund administrators about
their programes, it strikes me that we
need to take a moment to consider
what cost control is and what it isn't.
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Cost Control vs. Cost
Accountability

Potential cost controls for state
funds are many and varied. New
Mexico has attempted to implement
several cost controls at many levels
of its program. But it’s important
that we differentiate between cost
control and cost accountability. Cost
accountability is identifying costs,
putting those costs into a format
using generally accepted accounting
principles, and maintaining cost
documentation for audit account-
ability. It is a tracking function. Cost
tracking doesn’t keep costs down,
except to the extent that ineligible
costs are identified in the accountmg
system.

Cost control is very different, in

that it is a limiting function. Cost
controls put light at the end of the
expenditure tunnel. This is accom-
phshed not by cost or claims track-
ing, but by defining both cost limits
and the product realized by the pur-
chase.

Usual & Customary Rate Tables

Many state programs have devel-
oped some kind of usual and cus-
tomary rate tables for professional
services, typical investigation and
reclamation expenses, permissible
support services, and typical sub-
contract work. Such “fee schedules”
identify units of cost, such as dollars
per ton of contaminated soil dis-
posal, dollars per hour of staff geol-
ogist, or dollars per sample of a
given laboratory test.

Some of these fee schedules are
extraordinarily detailed and allow
the fund administrators to quickly
and easily identify unit costs that are
“out of line.” The purpose of a fee
schedule is to establish cost ranges
that are viewed as being usual and
customary.

For example, the price of dispos-
able samplmg gloves may be speci-
fied in a state’s fee schedule. A
consultant working on a particular
LUST site knows that the state will
reimburse for the cost of a pair of
gloves up to a certain point. How-
ever, nothing exists to limit, or con-
trol, the number of gloves that may
be used for a given sampling event,
much less during the lifetime of a
cleanup. Hence, thousands of dis-
posable sampling gloves may be
used at a particular site; their pur-

0! controls put light at the -
end of the expendlture e
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clalms trackmg, but by :
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chase is uncontrolled by the fee
schedule. Their unit cost, however,
is tightly controlled and accounted
for by the fee schedule.

But state fund administrators
should not be interested in purchas-
ing boxes of disposable sampling
gloves, hours of professional ser-
vices, or elaborate hardware. The
product they are purchasing is a
cleaned-up site, and every activity
associated with that site should be
directed toward that end. Sampling
gloves, professional services, and
hardware are but a means to an end.
Fee schedules are more accountabil-
ity mechanisms for eligible costs,
rather than cost controls.

Fee schedules may also be
extremely useful for identifying
costs that are not considered usual
and customary—generally referred
to as ineligible costs. For example,
two ineligible costs according to
New Mexico’s fee schedule are sub-
contractor markup and. tank
removal. Tank owners know that
the Fund will not reimburse for
tank removal and, as a result, tend
to require a more competitive
approach from contractors bidding
on the work. The removal contractor

- has incentive to keep costs down; if

he doesn’t, he doesn’t get the job.
The cost of tank removal statewide
is adjusted according to market con-
ditions, which are driven by the
state through its fee schedule. Con-
sequently, the cost of tank removal
is controlled, even though it is out-
side the universe of reimbursement.

A fee schedule is a limiting
device for unit costs, an accounting
tool for identifying specific costs,
and a strong influence on control-
ling ineligible costs in the market-
place. State fund administrators

need to be aware of which aspects of
their fee schedules serve as account-
ing functions, and which actually
control costs, so they don’t relax and -
consider cost control a done deal.

Project Management

Project management is one of the
easiest means of implementing cost
controls in a state fund program. In
New Mexico, reimbursable costs
must be approved in advance by
state project managers, whose job is
to ensure that the most appropriate
work is conducted at release sites.
When a release is reported, the state
mails a “reimbursement packet” to
the responsible party (RP). This
packet provides clear guidance on
the reimbursement process, the cor-
rective action process, and the fact
that both must dovetail to ensure
that the job gets done effectively.

The RPs are put on notice that if
they want to be reimbursed for the
costs of corrective action, they must
correspond frequently with their
state project managers to ensure that
they adhere to the State’s corrective
action timeline, the fee schedule,
and all other rules associated with
reimbursement.

Project managers review all pro-
posed corrective action before it
occurs. They review the work plan
for technical adequacy, and ask such
questions as: “Is the work appropri-
ate?”; “Will this work adequately
characterize or clean up the site?”;
“Are X hours of drilling appropriate
for installation of X monitoring
wells in this terrain?”; “Is this pro-
posed reclamation system based on
fallacious data or otherwise inap-
propriate for this site?”

Of course, up-front work

~approval requires time and has the

potential of delaying corrective
action. In New Mexico, as in most
other states, immediate threats to
human health and the environment
are mitigated immediately. This
work doesn’t require written pre-
approval or a work plan, but it must
have verbal approval from the pro-
ject manager. The State has devel-
oped usual and customary costs for
these emergency activities.

Project managers and fund
financial experts review the pro-
posed costs of work. Financial staff
compare the proposed budget with

W continued on page 18
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the fee schedule. If necessary, they
adjust the budget to conform to the
fee schedule and eliminate any ineli-
gible costs.

Project managers review the
budget, not for unit costs, but for
number of units. This is clearly a cost
control function. Project managers
ask such questions as: Are X hours of
staff geologist necessary to log a
borehole in this terrain?”; “Should
the Senior Hydrogeologist be log-
ging a borehole, when a staff geolo-
gist would do?”; “Are professional
staff performing support staff func-
tions?”; and “Is the subcontracting
appropriate?” To avoid protracted
negotiations over work plans and
proposed budgets, project managers
will often approve work with their
own modifications so that work can
proceed expeditiously.

Site Characterization, Cleanup,
and Technology

Significant cost savings can be real-
ized through sound decision-making
during the corrective action process.
Within the first few days of a
reported release, several important
questions should be answered: What
is the contaminant (e.g., gasoline,
fuel oil, used oil)? What is the hydro-
geologic situation? Is groundwater
affected? Are there potential recep-
tors? Are there immediate threats to
human health and the environment
that require emergency response?

The answers to these questions
should lead the way to subsequent
site characterization studies which
attempt to define not only the verti-
cal and horizontal extent and magni-
tude of the release, but also to gain
data for remedial design. Acceler-
ated site characterization, where
plume delineation and cleanup
design criteria happen simultane-
ously, can help minimize cleanup
costs and achieve a better product.
Finally, a well-conceived site charac-
terization can lead to a well-con-
ceived and cost effective corrective
action strategy.

Accelerated site characterization,
risk-based corrective action decision
making that leads to site-specific
cleanup goals and strategies, and
selection of appropriate corrective
technologies are processes that if
applied correctly can lead to cost
savings. You can find discussions on
each of these concepts in LUSTLine
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Bulletins 18 and 19, and in this issue,
“The Essence of ReBeCcA,” on page
19.

Contractual Controls

Contractual controls are perhaps the
most effective cost-control mecha-
nism; they are also the most difficult
to implement. As environmental
cleanups become big business, the
importance of sound environmental
contracting increases. Typically, a
tank owner will contract with a con-
sulting firm to perform corrective
action at a contaminated site. The
consultant will bid on one or a series

- The single most important,
but most overlooked, cost
~control measure is
prevention of releases.
Cleanup costs will be
minimized if tank owners
detect releases
immediately, take stepsto
stop releases quickly,
remove the source, and
- lake expeditious corrective
-action.
—
of jobs involving site characteriza-
tion and reclamation. The tank
owner, however, is somewhat at the
mercy of the consulting firms
because of the mysterious nature of
the subsurface.

As a first step, the tank owner
should require competitive bids
from a variety of consulting firms. If
nothing else, the process will help
educate the RP about the world of
environmental consulting that he or
she is about to finance. As a practical
matter, the bids will likely be typical
“time and materials” proposals, with
little incentive for the bidder to con-
trol costs, and little guarantee that
cleanup will be effectuated.

Contracts, however, may be
structured to assure at least a mod-
icum of cost control. For example,
the State of New Mexico has entered

into contracts with consulting firms
to clean up sites for what is essen-

tially a fixed fee. Units of contami-
nant reduction are determined, and
costs are assigned to these units. The
state and the contractor negotiate
performance criteria and a price. If
the site is not cleaned up within a
period of time specified in the con-
tract, the contractor provides free
cleanup services for the time it takes
to meet the performance goals. The
faster the cleanup, the more profit
the consulting firm realizes. This
concept of buying a cleaned-up site,
rather than years of time and materi-
als, truly controls costs.

The next crucial step, however, is
to figure out how to transfer this per-
formance-based concept and sell it to
the regulated community. How can
we get tank owners to require the
same guarantees from their consul-
tants?

First, it is indeed possible to
obtain performance guarantees from
consultants. Second, with the state
fund “hammer” (or “carrot,” de-
pending on your point of view) hov-
ering over the heads of RPs, project
managers can point RPs in the per-
formance direction. In fact, several
site cleanups and investigations are
being conducted on a fixed-fee, pay -
for-performance basis through reim-
bursement.

Prevention...the Ultimate Cost
Control

The single most important, but most
overlooked, cost control measure is
prevention of releases. Cleanup costs
will be minimized if tank owners
detect releases immediately, take
steps to stop releases quickly,
remove the source, and take expedi-
tious corrective action. Here in New
Mexico, reimbursement is contingent
on compliance with all aspects of the
regulations. For example, a tank
owner who has a release, but did not
have release detection installed on
pressurized piping by the specified
date, will not be eligible for reim-
bursement from the fund.

Possibly the most important cost-
control measure implemented in this
state is our expedited enforcement
program. Through this program,
inspectors perform compliance in-
spections on both abandoned and
operating facilities. Inspectors have
the authority to issue field citations
for non-compliance. These citations

B continued on page 21
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The Essence of ReBeCcA

Risk-Based Corrective Action Decision Making

by Gerald Phillips

urrently, over a quarter of a
‘ million confirmed under-

ground storage tank releases
have been reported nationwide. EPA
estimates that this number could go
as high as four hundred thousand
and cost more than $32 billion to
remediate. These overwhelming
numbers are severely taxing the abil-
ity of state and federal programs to
handle the work load. A risk-based
corrective action (RBCA) decision
making approach can help regula-
tors identify and address the highest
risk sites, and at the same time estab-
lish controls at all other sites.

The use of risk-based decision.

making as a part of the corrective
action process is not a new concept.
The U.S. EPA has been developing
the concept for a number of years,
primarily as a part of the Superfund
program. The UST/LUST program
has been developing such an
approach for the last year and a half.

As a result of the Superfund
effort, a comprehensive body of ref-
erence and guidance documents on
exposure risk has been developed for
a broad range of substances. These
documents establish the primary ref-
erence standards for health expo-
sures. They have been used to
establish the primary criteria for the
American Society for Testing and
Materials (ASTM) petroleum RBCA
process. (See LUSTLine #19 for more
information on ASTM UST-related
standards.)

ASTM'’s Exposure/Risk Assess-
ment Task Group was formed over a
year ago to develop a RBCA practice
for petroleum releases. The group is
made up of representatives from two
EPA Regions, two states, a state
petro-fund manager who chairs the
groups, major oil companies, and
environmental cleanup consultants.

Two draft standards were pre-
pared by the task group. The first
was distributed for unofficial ballot
during the middle of last year. The
second was distributed as an official

ballot this January. To ensure that
regulators would have the opportu-
nity to review them, both ballots
were sent to all 50 states and all 10
EPA Regional offices and headquar-
ters. The document, A Guide for Risk-
Based Corrective Action Applied at
Petroleum Release Sites, which was
approved by the ASTM E50.01 Sub-
committee as an emergency practice
on March 10, 1994 and has since been
adopted by ASTM as emergency
standard ES38-94, will be available in
mid-June. The emergency standard
is good for 2 years.

ASTM’s RBCA standard is the
culmination of an effort to establish a
process which, when properly
applied, will define the environmen-
tal risk posed by a petroleum release
at a given site to human health and
the environment. The process begins
by laying down the framework for a
site assessment that characterizes the
contamination and identifies the
exposure pathways. The practice
then provides several methods to
define the potential health impact
from the site. This information can in
turn be used to define the level of
oversight necessary for that site and
the corrective action steps necessary
to protect human health and the
environment and to achieve cleanup
completion.

The ASTM RBCA process is laid
out in three tiers; the simplest tier, or
lower risk, uses look-up tables,
which consist of a matrix that lists
the most - conservative reference lev-
els of exposure risk to humans from
different compounds through the
different media. The most complex
tier, or highest risk, uses computer-
based mathematical models com-
prised of a series of formulas that
mathematically represent the conta-
minant in the air, soil, and ground-
water, and project its movement and
potential impacts.

While the practice defines the
process in three tiers, a site can move
from any tier into another, based on
additional data gathered. RBCA is
not a substitute for corrective action.
It is a decision making tool to help

RBCA was developed fo be
used on a site-by-site basis to

- evaluate site conditions and

' establlsh enwronmental nsk

fo
determine how the site should be
managed, what cleanup goals should
be, and how those goals should be
achieved.

RBCA was developed to be used
on a site-by-site basis to evaluate site
conditions and establish environ-
mental risk. Though not the original
intent, cost savings can be an out-
come of a properly applied RBCA
process, because it fosters decisions
based on action needed as opposed
to treating all sites the same. Also,
RBCA can be used by regulators to
group sites within general ranges of
high, medium, and low risk so that
all sites can progress towards
cleanup completion while limited
resources can be directed at the high-
est risk sites. The ultimate result is a
greater protection of human health
and the environment.

EPA Region 5 is working with
the other Regions and Headquarters
to implement the RBCA concept. In
Region 5, we are establishing pilot
tests of ASTM's RBCA and other
similar processes to determine their
strengths, weaknesses, and effective-
ness. Our goal is to establish a base-
line RBCA process that can be used
effectively. The ASTM practice, with
perhaps some revisions, will be a
good model for those who wish to
evaluate RBCA as a decision making
tool. If used as a means for establish-
ing site specific exposure pathways
and determining the resulting envi-
ronmental risk, RBCA can be a bene-
ficial tool for regulators, consultants,
and industry. &
—

Gerald Phillips is EPA Region 5's
 UST/LUST Coordinator. He is alsoa
member of the ASTM Exposure/stk
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LUST Investigation & Remediation

During the 1980s, when the
environmental remediation
industry was in its infancy,
there were many hit-or-miss
approaches to site cleanup—indeed,
there were more misses than hits,
which is to be expected in an emerg-
ing industry. But now that the indus-
try has matured and accumulated
knowledge and experience, environ-
mental professionals have the benefit
of an expanded database of success-
ful applications of specific field-
applied site remediation techniques.

Certainly the large numbers of
corrective actions associated with the
250,000 confirmed releases identified
nationwide have helped contribute
to this agglomerate of knowledge. In
fact, over the past several years
many “alternatives” to traditional
pump-and-treat technologies have
taken form and are gaining wider
acceptance as viable LUST remedia-
tion techniques. Examples of such
alternative technologies include soil
vapor extraction systems, air sparg-
ing/soil vapor extraction systems,
bioventing, and various types of in
situ and ex situ bioremediation.

Many of these technologies have
pointed us in the direction of more
effective and/or less expensive site
cleanups. (Of course, the usefulness
and efficacy of any given technology
must be viewed within the context of
a given LUST site.) This technology
evolution is why both EPA’s Office
of Underground Storage Tanks
(OUST) in Washington D.C. and our
Region 5 office have encouraged
state regulatory programs to allow
the use of alternative technologies
through a variety of directives, pol-
icy statements, and activities such as
field demonstration projects, correc-
tive action training courses, and
inter-state sharing of technical guid-
ance documents and permit process
streamlining methods, .

In general, the regulated com-
munity has welcomed alternative
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Are Patents Potenti \

Barriers to Using Alternative
Cleanup Technologies?

by Gilberto Alvarez

technologies, particularly if they get
the job done (i.e., reach a “no further
action” condition) faster and/or at
less cost, and provided regulators
are comfortable about allowing their
use. Here in Region 5, we try to edu-
cate regulators about the types of
questions they need to ask environ-
mental professionals who propose
an alternative technology. Regula-
tors don’t necessarily need to know
how to design a system, but they do
need to be able to figure out if it is
going to work at a given site.

oo e S R e s
| My concern, froma
regulatory perspective, is
whether there is the
_ perception that once a
technology is patented, other
environmental professionals
will be reluctant to use it to
- clean up a site, even if site

~conditions are right for it.
[ R ]

Innovation’s Reward

In many ways, the environmental
field is still an emerging industry.
Over the past decade, a tremendous
amount of innovation and develop-
ment has occurred, and continues to
occur, especially in the in situ tech-
nologies. As in any emerging indus-
try, individuals or corporations may
decide to submit what they consider
to be unique technological develop-
ments to the U.S. Patent Office for
official recognition.

The electronics, automotive, and
chemical process industries are well
known for the patents that have been
filed and awarded. Along with these
patent awards, of course, go the
rewards...the attendant royalties. In

recent years, the environmental
industry has also begun to file and
have awarded its share of patents.
Some of these patent actions have
been around for a while, like the
patent for a soil vapor extraction
process, others, like an air sparging
process patent, are fairly new. But
what do these environmental cleanup
technology patents mean in terms of
using or exploring alternative
cleanup technologies at LUST sites?

Reluctance to Use Patented
Technologies?

I want to preface my remarks by say-
ing that I am in no way questioning
the legality of patents. If a patent has
been issued, and if the patent holder
knows of an infringement and is
willing to take action, then it's
enforceable. My concern, from a reg-
ulatory perspective, is whether there
is the perception that once a technol-
ogy is patented, other environmental
professionals will be reluctant to use
it to clean up a site, even if site condi-
tions are right for it.

Some firms or responsible par-
ties may simply wish to avoid enter-
ing into agreements with a patent
holder to avoid paying royalty costs.
Others may enter into agreements to
use the patent but only on a limited
basis. Still others may be unaware of
the existence of a particular patent
and design/install a similar system,
only to find out later that they face a
lawsuit for patent infringement.

Although the potential reluc-
tance to use a patented technology is
not unique to the environmental
cleanup industry, it could inhibit the
innovative and creative spirit that
has prevailed throughout the indus-
try over the past decade. Also, the
fear of infringement, either per-
ceived or real, may cause environ-
mental professionals to avoid
patented technologies altogether.

For example, let’s assume that a
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pilot test has demonstrated that a
patented technology is, in fact,
applicable to a site. Several other
technologies are also applicable, but
the patented technology shows
promise for cleaning up the site
faster. When the time for technology
selection (and approval by a regula-
tor) comes, should the fact that the
selected technology is or is not
patented be a factor? Should the fact
that the site may be cleaned up in a
longer period of time or at a higher
cost if a non-patented technology is
used be a factor? If a patented tech-
nology is avoided, will the site
owner rely on a “conventional,” and
possibly less prudent, method such
as pump-and-treat or excavation?

Pursuing this scenario, it is not
difficult to imagine that gains made
in catching up on state LUST site
cleanup backlogs—in part, because
of the increased use of alternative
technologies—could be set back.
Again, no one is going to deny the
right of an individual to apply for a
patent for a technology he or she can
prove is unique...and “unique” is the
operative word. Are some cleanup
technologies too broad to be
patentable?

In the January 17, 1994 issue of
Chemical & Engineering News, Bruce
Lehman, the new Commissioner of
the U.S. Patent and Trademark
Office, addressed this point briefly.
He stated that, “...patents are easier
to get now and are more often
upheld than they used to be. That
means, I think, that there has been a
lowering of the threshold of
patentability, of the standard of obvi-
ousness, in some cases.”

Patent Royalty Fees and State
Cleanup Funds

Another potential issue associated
with patents has to do with whether
or not the royalty costs associated
with the use of a patent can be
passed on to the state fund, if a site is
eligible for reimbursement under the
state’s petroleum fund. Some state
funds have disallowed patent roy-
alty fees as an eligible cost for
cleanup reimbursement. - '

One thing is certain, if a respon-"

sible party or environmental consul-
tant enters into a patent agreement,
then someone will have to pay. It
can be argued that the royalty cost of
any patent, regardless of the indus-

try, is always passed on to the con-
sumer, and that environmental
patents should not be treated any
differently.

Let’s go a step further. What if
multiple patented technologies are
used to remediate a particular site?

One thing is certain, if a
responsible party or
environmental consultant
_enters into a patent
agreement, then someone
will have fo pay.
[FEEERERS SR S S

Depending on royalty payment
arrangements, the overall cost of
using these combined technologies
could be higher than using a non-
patented technology. Also, the roy-

alty payment scheme could get

complicated—is it calculated based
on pounds of contaminant removed,
volume of soil remediated, or as a
straight percentage of the total envi-
ronmental remediation cost? The
possible twists and turns are not
without precedent in today’s world.

Your Thoughts?

As regulators, our first concern is to
ensure that a contaminated site is
remediated to ensure the protection
of human health and the environ-
ment. The bottom line is, it’s impor-
tant that we look for ways to ensure
that patent issues don’t stymie
cleanup progress. At this point, it's
not clear how the industry will
respond, but I believe most UST reg-
ulators hope that the use of alterna-
tive technologies will not diminish as
a result of fears of higher costs or
patent infringement lawsuits. Let
me know what you think. B

NOTE: Federal law gives the U.S. Gov-
ernment a royalty-free non-exclusive
license for patents made under federal
contracts, grants, or assistance agree-
ments.
—
- Gilberto Alvarez is. an Environmental
_Engineer with the EPA Office of
Underground Storage Tanks Region 5
based in Chicago, Illinois. If you want.
to discuss the putent issue with
: Gzlberto, you can contuct hzm at
312/886—6143 :

B Cost Control from page 18

are essentially pre-litigation settle-

ment agreements, whereby the tank

owner must not only remedy the

problem but also pay a penalty. As a.
result, we’'ve seen compliance rates -
rise from less than 50 percent before

field citations to over 90 percent for

inspected facilities.

Clearly, the more sites that oper-
ate with release detection, the more
releases are prevented. In the long
run, the reimbursement universe
should dwindle as less corrective
action is needed. If a release occurs
at a site in compliance, detection will
occur quickly, and cleanup costs will
be lower.

New Mexico’s outreach program
encourages prevention by conduct-
ing workshops in all corners of the
state. These workshops educate tank
owners on why release detection is
important, how the fund works, and
how the two are connected. Edu-
cated tank owners are more likely to
be in compliance with release detec-
tion requirements.

Cost Controlssss

Cost control really means applying a
variety of control strategies—fee
schedules, sound project manage-
ment, adequate site characterization,
risk-based cleanup goals, appropri-
ate cleanup technologies, contractual
controls, and a strong emphasis on
prevention. Each control is essential
to truly control costs, and less effec-
tive when used in the absence of
other controls. But cost controls can-
not be borne by the government
itself, an alliance must be forged
among regulators, tank owners, and
the consulting community to look at
the way we do business and work
together in order to ensure that we
are cleaning up effectively and
spending our money effectively.

Mind you, this article only
touches on cost control possibilities.
The potential for innovative thinking
in this arena is without limit. Most
importantly, we need to keep the
lines of communication open to
what’s working well and what’s
working not so well. B

—
]ames Bearzi is Chief of the New Mex-
~ico UST Bureau and Chairman of the
. Association of State UST Cleanup
~ Funds.
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that singularly charmed tank

owner whose petroleum cont-
aminated site is rendered
squeaky clean by some good fairy
who waves her magic wand, or
by an uncorked genie who's big
on granting wishes. In the real
world, however, we have the
occasional unscrupulous tank
yanker who attempts to make
magic through powers of
bribery—offering the state envi-
ronmental inspector remunera-
tion if he’ll turn a blind eye to
contamination. That’s what hap-
pened in West Virginia when
Edward J. Corder (62, and old
enough to know better) tried
repeatedly to bribe Division of
Environmental Protection (DEP)
Inspector John Sneberger.

The story began in 1992,
when Corder, who removes USTs
and remediates LUST-related
contamination, allegedly slipped
$100 into Sneberger’s notebook
without his knowledge at a tank
removal site. Sneberger reported
the incident, and DEP immedi-
ately began investigating the situ-
ation, and brought in law officers
from the FBI, the State Bureau of
Criminal Investigation, the State
Police, and the Department of
Natural Resources to help.

Working closely with Sne-
berger, authorities probed the
case from June 17 to December
22, 1992. During the course of the
investigation, allegedly Corder

In fairy tales, you might find

|_Enforcement |
Tales of Bribery and LUST

A West Virginia Contractor Gets Caught
With His Wallet Open

offered and paid Sneberger bribes
that totaled in excess of $3,000 to
overlook violations at a number of
sites. With audio and visual surveil-
lance devices on hand, authorities
captured the exchanges. Last
November, in a plea-bargain agree-
ment, Corder pleaded guilty to
charges of offering to bribe an envi-
ronmental inspector. He faced a
maximum penalty of 10 years prison
and a $250,000 fine.

This February, Corder received
an 8-month sentence: the first 4

o R S
~ In fairy tales, you might
find that singularly
charmed tank owner whose
petroleum contaminated
site is rendered squeaky
clean by some good fairy
who waves her magic wand,
or by an uncorked genie
- whao’s big on granting
wishes. In the real world,
however, we have the
occasional unscrupulous

tank yanker ...

[ ]
months of this sentence at a halfway
house, where he is permitted to leave
only for work or medical reasons; the
second 4 months in home confine-
ment, where he is permitted to leave
only for work or medical reasons. He
also received a 2-year probation. He
was not required to pay a fine.

UST Certification
Program on Horizon

Corder’s sentence may seem a
tad temperate, but, as they say,
“So what's new? The show must
go on.” As Donald Martin,
Sneberger’s supervisor, says,
“I'm not in the position to judge
the judge. Our employee went
beyond the call of duty and did
what was right. If we ever have a
similar situation, we’ll deal with
it in the same fashion.”

The good news, as far as
Martin and his co-workers are
concerned, is that the West
Virginia legislature recently
approved regulations for a State
certification program for tank
installers and removers. “This
will help maintain a competent
work force,” explains Martin,
“and give the DEP a better han-
dle on contractors, in that their
certification can be revoked if
they are not doing their work
properly.” B

NOTE: Certification programs
play an important role in ensuring
that tank installation and removal
contractors are qualified to do this
work. These programs are also the -
only means most states have for.
removing the bad actors. In the
next issue of LUSTLine we'll
revisit contractor certification and
give you an update on what's hap-
pening throughout the country.

_ WHAT’S GOING ON IN




LUSTLine Bulletin 20

A 1998 UST Upgrade Compliance Checklist

Federal underground storage tank rules require you to make sure your existing USTs have spill
protection, overfill profection, and corrosion protection by December 22, 1998. You should be in compliance
with the “upgrade” requirements if you can check off the maijor items below for each of your existing USTs by
December 1998. But don‘t wait until the last minute, start planning your tank upgrade, closure, or
replacement NOW!

0 Spill protection provided by a catchment basin
O Overfill protection provided by an automatic shutoff device, overfill alarm, or ball float valve
O Corrosion protection for the tank provided by one of the following:
O Steel tank has corrosion-resistant coating and cathodic protection
Tank made of noncorrodible material (such as fiberglass)
Steel tank clad with (or enclosed in) noncorrodible material

Uncoated steel tank has cathodic protection system

oo doo

Uncoated steel tank has interior lined with noncorrodible material .
QO Uncoated steel tank has cathodic protection and interior lined with noncorrodible material
O Corrosion protection for piping provided by one of the following: |
Q Uncoated steel piping has cathodic protection
a Steel piping has a corrosion-resistant coating and cathodic protection
Q Piping made of {or enclosed in) noncorrodible material

O If you have decided not to upgrade your existing UST system with the ifems above, you have properly

closed the UST system. If you subsequently install a new UST system, the new installation meets all the
regulatory requirements for installations after December 22, 1988. ‘

New England Interstate Water
' Pollution Control Commission
L.U.S:[LI N E 255 Ballardvale Street

Wilmington, MA 01887
To our Readers: Phone: 508/658-0500

Fax: 508/658-5509
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If you have any mailing list business, please fill out this form and return it to us.
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[ Please take my name off your mailing list. (Flll out name and address below).

[J Change of address

[ Please send me back issues of LUSTLine. Back issues now cost $2.50 per issue or $25.00 for a
complete set. Please enclose a check payable to NEIWPCC.

Name
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_ Street City/Town State ZIP
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From OUST to You

EPA’s Office of Underground Stor-
age Tanks (OUST) continues to
work toward getting appropriate
information out to a variety of UST-
related audiences on the vast
assortment of leak prevention and
corrective action activities under-
way throughout the country. The
publications listed in the following
paragraphs are available at no
charge and can be obtained by call-
ing EPA’s RCRA /Superfund Hot-
line at 800/424-9346 or by writing:

EPA’s National Center for

Environmental Publications
and Information
11029 Kenwood Road
Cincinnati, Ohio 45242
Fax orders: 513/892-6685

compliance and proper upgrading
or closure. To order copies, ask for
publication # EPA 510-B-94-002.

< Don’t Wait Until 1998: Spill,
Overfill, and Corrosion Protection
for Underground Storage Tanks is
a new booklet, which is mainly for
owners and operators of existing
USTs (installed before December 22,
1988). The booklet explains that
these owners and operators must
add spill, overfill, and corrosion
protection before the federal
December 1998 UST upgrade dead-
line. It also discusses the options of
either closing the existing UST or
closing and replacing the existing
tank with a new one. The booklet
can be used to promote early

«* In response to requests for infor-
mation about educational resources
currently available on USTs, OUST
developed a “Guide to EPA Materi-
als on Underground Storage Tanks”
containing abstracts, cost and order-
ing information, and other useful
details on nearly 90 different titles
EPA funded wholly or in part
through June 30, 1992. A Guide to
EPA Materials on Underground
Storage Tanks: Supplement July
1992 Through August 1993 is now
available. It also includes items that
were omitted from the original
guide. OUST will continue to
update the guide to reflect new
publications. To order copies of the
Supplement or the Guide, ask for
publication # EPA 510-B-94-001 (for
the Supplement) or # EPA 510-B-92-
004 (for the Guide).

Underground
Storage Tanks
(publication #
510-B-93-005).
Each  booklet
explains how to
perform  the
leak detection
method  cor-
rectly. UST reg-
ulators can use the booklets to
promote proper use of leak detec-
tion methods and compliance with
regulatory requirements.

+* EPA has prepared two new leak
detection booklets designed mainly
for UST owners and operators: one
is titled Doing Inventory Control
Right: For Underground Storage
Tanks (publication # EPA 510-
B-93-004), the other is titled
Manual Tank Gauging: For Small

«* Coming Soon - EPA is develop-
ing a manual that will enable state
regulators to efficiently and confi-
dently evaluate corrective action
plans (CAPs) that incorporate alter-
native technologies. Scheduled for
release this fall, How To Evaluate
Alternative Cleanup Technologies
For Underground Storage Tank
Sites: A Guide For Corrective
Action Plan Reviewers will focus
solely on the technical aspects of
CAP review. The manual will help
enable state regulators to answer
two basic questions: Has an appro-
priate cleanup technology been pro-
posed?; and Does the CAP provide
a technically sound approach to the
cleanup? The manual does not
advocate the use of one technology
over another, it focuses on the cor-
rective action decision-making
process. So...stay tuned. B
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